necessity defense. 4 Consequently, lower courts have been afforded a considerable degree of freedom in shaping the contours of the defense. Although the Supreme Court applied the doctrine rather liberally in one recent case, 5 most courts have construed the defense narrowly;' many of them have adopted a "balancing" approach, 7 in which the disparate impact of an employer's practice is balanced against the benefits of the practice.
The strict application of the business necessity defense has meant that many legitimate profit-maximizing business practices have triggered Title VII liability. Title VII has thus imposed additional costs on employers by preventing the use of efficient business practices whenever the benefits derived from the practices do not outweigh their adverse impact on a protected class. This subordination of profit-maximizing practices to the goal of enhancing minority employment has been called unsound as a matter of social polSee 401 U.S. at 431. For the Court to have set forth the scope would have been dictum in any event since the employer conceded that he adopted the standards in question "without meaningful study of their relationship to job-performance ability." Id.
5 New York City Transit Auth. v. Beazer, 99 S. Ct. 1355 Ct. , 1366 Ct. n.31 (1979 , discussed in text at notes 42-44 infra. I See, e.g., Blake v. City of Los Angeles, 595 F.2d 1367 , 1377 (9th Cir. 1979 ) (defense is "very narrow"); Green v. Missouri Pac. RR., 523 F.2d 1290 , 1298 (8th Cir. 1975 ) (business icy.8 Still, many have argued that a restrictive application of the business necessity defense is faithful to Congress's intent in enacting Title VII.
This comment argues, however, that a proper determination of the scope of the business necessity defense should turn on what concept of equality underlies the disparate-impact liability of Griggs-equal, color-blind' 0 treatment of individuals, or equal social and economic achievement for protected classes. Specifically, the comment maintains that although an equal-achievement theory of Title VII can easily be reconciled with the courts' narrow construction of the defense, an equal-treatment rationale necessarily implies that the defense should protect almost all profit-maximizing employment practices. After an analysis of the legislative history and judicial development of Title VII, the comment concludes that the statute's goal is the equal treatment of individuals, not equal achievement for protected classes, and that consequently, the business necessity defense has been applied too restrictively.
I. THE Griggs DECISION
Griggs v. Duke Power Co. was a class action alleging that Duke Power Company was violating Title VII of the Civil Rights Act of 1964 by requiring a high school diploma and satisfactory aptitude test scores as conditions of employment in its upper-level jobs." Duke Power was divided into five operating departments; before 1965, blacks were hired only in the labor department, where the highest-paying job paid less than the lowest-paying job in any of the other four departments. W For the sake of textual simplicity, this comment will frequently speak only of discrimination against blacks. Title VII is, of course, not limited to racial discrimination; it also covers discrimination on the basis of sex, religion, or national origin. There are some distinctions in the legal treatment of different bases of discrimination. For example, racial discrimination is not subject to the exception for "bona fide occupational qualification," see note 3 supra. For the most part, however, the different bases of discrimination are analytically interchangeable-what is said of racial discrimination applies equally well to its cognates-and the analysis of this comment applies to Title VII discrimination generally.
" The plaintiffs also contended that Duke Power had discriminated in its allocation of overtime. See note 16 infra. a high school education for initial employment in all departments except labor, and for interdepartmental transfers into the three most preferred departments. In 1965, Duke Power dropped its racial restrictions on hiring, but required all applicants for nonlabor jobs to pass two professionally prepared aptitude tests. 1 2 The hiring criteria-aptitude tests and high school diplomaoperated to exclude blacks proportionately more than whites, 3 and showed no "demonstrable relationship to successful performance of the jobs for which . . . [they were] used."' 4 There was no indication, however, that the requirements had been instituted with a discriminatory motive. 5 Duke Power's black employees, suing for themselves and for a class including future black employees, challenged the education and testing requirements, contending that the criteria operated to perpetuate the effects of past discriminatory practices. 6 And specifically with respect to the permissibility of the tests, the plaintiffs relied 7 on an Equal Employment Opportunity Commission (EEOC) decision" interpreting section 703(h) of Title VII as re-quiring that any standardized tests be shown to be job related.
The district court dismissed the complaint. 2 0 It held that Title VII has no retroactive force and thus provides no remedy for discrimination occurring before 1965.21 The court also rejected the EEOC's interpretation of section 703(h), holding that the Act does not "require that employers . . . utilize only those tests which accurately measure the ability and skills required of a particular job or group of jobs." Moreover, according to the court, the high school education requirement did not violate Title VII since it had "a legitimate business purpose and [was] equally applicable to both Negro and white employees similarly situated." 3 The Fourth Circuit, in an opinion by Judge Boreman, reversed the lower court decision in part. 24 The court concluded that Title VII does allow the courts to remedy prospectively the present effects of prior discrimination,2 but agreed with the trial court that neither section 703(h) nor Title VII required Duke Power to show a specific relation between its hiring criteria and particular jobs. 2 6 The Supreme Court granted certiorari 27 on the question whether Title VII prohibits facially neutral employment criteria that exclude a disproportionately high number of blacks when those criteria are not "shown to be significantly related to successful job performance. ' 2 8 In reversing the lower court rulings, the Court established a new rule of Title VII liability. The Court held that Title VII reaches not only intentional discrimination, but also employment practices that are neutral on their face and in their intent, yet which have the effect of excluding minority applicants-', The Act, the Court held, forbids "practices that are fair in form, but discriminatory in operation. The touchstone is business necessity. If an employment practice which operates to exclude Negroes canupon the results is not designed, intended or used to discriminate because of race, color, religion, sex or national origin. 28 292 F. Supp. at 252. 21 Id. at 247. 2 Id. at 250. z Id. at 251. 2* 420 F.2d at 1237. 2 Id. at 1230-31. On this ground, the court held that the testing and high school diploma requirements could not be applied to six plaintiff-employees hired before 1955. When they were hired, there was no diploma or testing requirement; hence, they had been limited to the labor department solely because of Duke Power's racial restrictions.
2s Id. at 1234-35 . Judge Sobeloff dissented from this position of the majority. Id. at 1239-44 (Sobeloff, J., concurring in part, dissenting in part). not be shown to be related to job performance, the practice is prohibited. ' 3 Chief Justice Burger, writing for the Court, stressed that Congress, in enacting Title VII, was concerned with "the consequences of employment practices, not simply the motivation," 31 and that the employer had the burden of showing that its hiring criteria were related to the specific jobs to which those criteria applied. 2 The Court held that Duke Power's testing and education requirements violated Title VII, since Duke Power had not contended that the criteria were related to the demands of any particular job or class of jobs, and since it had failed to show that the. criteria helped to assure that entering employees would later be qualified for advancement to higher levels under Duke Power's promotion system. 3 3 Chief Justice Burger went on to reject Duke Power's argument that section 703(h) made lawful the use of its professionally developed tests; Congress, the Chief Justice concluded, meant to protect only job-related tests.
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The Court's holding and its very general statements concerning the business necessity defense left open at least three critical questions regarding the defense. First, the Court did not identify what sorts of business purposes should justify an employer's practices under the business necessity defense. This issue was settled easily in subsequent lower court cases. The typical formulation of the rule is that a legitimate business purpose is one essential to the safe and efficient operation of the business. 5 Hence, conformity with industry practice or the preservation of the status quo, for example, are not sufficient justifications. 36 discriminatory preferences of consumers 3 or workers. 8 Second, the Court did not address what the quantum and nature of proof should be for showing the nexus between the employer's business purpose and the means employed for achieving that purpose. The result has been a series of complicated Supreme Court decisions focusing largely on the problems concerning the validation of testing requirements. The problem has not been entirely resolved, but an analysis of the Court's attempts to resolve it is beyond the scope of this comment. 39 Finally, the Court did not discuss how "necessary" the business purpose must be in order to establish the defense. One possible interpretation involves requiring an employer to show only that the practice serves a legitimate business purpose. Another possibility is that the Court intended a balancing test comparing the benefit to the employer with the adverse impact on minority applicants. How the defense is to be applied depends on whether, and to what extent, Title VII was intended to impose positive costs on employers who are innocent of intentional discrimination." If a legitimate business purpose is in itself a complete defense, then no employer would be required to incur any substantial expense to comply with Title VII. The Act would then merely operate to prevent employers from using devices that discriminate (intentionally or not) against minorities and that serve no legitimate function. By contrast, if the defense involves a balancing test, then an employer may sometimes be found liable under Title VII for using an employment practice that fosters a legitimate purpose in the operation of his business. Under this approach, Title VII would force the employer to absorb a cost-what he would have saved by using the prohibited practice-and thus prevent him from behaving as a rational, profitmaximizing businessman. 
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IX. SUBSEQUENT JUDICIAL DEVELOPMENT OF THE BUSINESS NECESSITY

DEFENSE
The federal district courts and courts of appeals have almost uniformly held that the business necessity defense of Griggs is not satisfied simply by a showing that an employment practice serves a legitimate business purpose." Their holdings may, however, be in conflict with the Supreme Court's construction of the defense in New York City Transit Authority v. Beazer. 4 2 In Beazer, the New York City Transit Authority refused to hire methadone users for any position. The plaintiffs, alleging that the defendant's exclusion had a disparate impact on blacks and Hispanics, conceded that goals of safety and efficiency required the exclusion of all methadone users from "safety sensitive" jobs, and of a majority of users from all jobs. 43 "[T]hose goals," the Court said, "are significantly served by-even if they do not require-[the defendant's] rule as it applies to all methadone users including those who are seeking employment in nonsafety sensitive positions. . . . The record thus demonstrates that [the defendant's] rule bears a 'manifest relationship to the employment in question,' " as required by Griggs. Thus, the Court held that, even assuming the plaintiffs' statistics made out a prima facie case of disparate impact, the showing of jobrelatedness protected the defendant from liability under Title VII. But while the Beazer Court seemed to apply a lenient standard of business necessity, it did not make explicit the parameters of the defense; hence, it remains unclear whether the lower' courts will follow this lead.
Typical of the lower court interpretations is the statement of the rule in Robinson v. Lorillard Corp. :
[T]he applicable test is not merely whether there exists a business purpose for adhering to a challenged practice. The test is whether there exists an overriding legitimate business purpose such that the practice is necessary to the safe and efficient operation of the business. Thus, the business purpose must be sufficiently compelling to override any racial impact; the challenged practice must effectively carry out the business purpose it is alleged to serve; and there must be available no acceptable , E.g., United States v. N.L. Indus., Inc., 479 F.2d 354, 364-66 (8th Cir. 1973 alternative policies or practices which would better accomplish the business purpose advanced, or accomplish it equally well with a lesser differential racial impact."
Other courts' formulations of the defense have been similar. In particular, courts have put stress on the word "necessity": "Necessity connotes an irresistible demand. . . . [A practice] must not only directly foster safety and efficiency of a plant, but also be essential to those goals. ' 47 Under these rules, however formulated, there are a number of ways in which an employment practice that legitimately fosters a business purpose might nonetheless fail to establish the business necessity defense. The clearest, and most important, is the first leg of Robinson's three-part test: the business purpose must be "sufficiently compelling to override any racial impact." 4 In practice, this establishes a balancing test: the greater its disparate impact on minorities, the greater the level of necessity required to justify a practice as a business measure. In a substantial number of cases, such a test will "balance away" what would otherwise be correct, profit-maximizing business actions; indeed, where disparate impact is large, employers will be called upon to make sizable sacrifices in the name of racial equality. 4 9 A strict "necessity" requirement-often applied by the courts-does not yield the same sliding scale of justification as the balancing test; rather, it appears to set a floor level of business necessity below which no disparate impact will be excused. The courts have not settled on any more definite formulation of the 1' This can lead to anomalous results. Suppose for example, that two employers wish to test applicants for high school level reading ability. Employer A is located in an area with a history of inferior public education for blacks; Employer B is located in an area where the quality of education, whether high or low, received by the two races is more equal (albeit still unequal). If both firms show the same degree of business need for literacy, Employer B might be permitted to use the criterion forbidden to Employer A. See Note, Fair Employment Practices, supra note 7, at 89.
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precise level of necessity required,' but they have made it clear that mere profit maximization is not sufficient to establish the defense.
It is not clear what is intended by the requirement that there be no available alternative with a less differential impact. The noalternative leg of the Robinson test simply requires that there be no more benign criterion that is as good or better for the employer's purposes.' Such a rule does not impose any costs on employers; it merely posits that a practice is not "necessary" when it can be replaced with another practice without loss. Other cases, however, speak of "reasonably available alternative [s] .,"52 That formulation suggests something closer to a balancing approach: an alternative is unreasonable only if its cost is excessive when compared to the improvement in racial balance it will yield.- 3 The Robinson court's interpretation of the business necessity defense has become the conventional one among lower courts, 5 4 although the language in which other courts have formulated the defense has sometimes differed. 5 The formulations of the lower courts, often phrased in terms of "balancing," "strict necessity," or "no reasonably available alternative," or combinations thereof, consistently demonstrate an extremely restrictive application of the business necessity defense. Under any of the formulations, only the most essential business practices will survive attack. The propriety of so restrictively applying the business necessity defense can be evaluated, however, only by taking a closer look at the theoretical foundations of the defense. There are two major theories of equality currently employed in the interpretation of fair employment laws." The first is the concept of equal treatment-a doctrine of color-blindness under which all persons are to be treated by employers without regard to their race. This concept is basically an individualistic one, directed toward freeing job competitors from the handicap of racial prejudice. The second concept-equal achievement-focuses instead on the situation and progress of groups. Equality of treatment for individuals, according to equal-achievement theorists, is a spurious sort of fairness because blacks remain hobbled by the disabling effects of centuries of past discrimination; despite the illusion of fair treatment, most blacks are still relegated to a condition of economic and social subordination. Equal achievement thus envisions a redistribution of jobs to improve the employment opportunities of blacks as a class. 5 Either interpretation of equality-equal achievement or equal treatment-may arguably underlie Griggs. The two interpretations, however, imply greatly different consequences for the scope of the business necessity defense.
A. Equal Achievement
A ready explanation of Griggs is that it is an acceptance of the equal-achievement concept of discrimination and equality for interpreting Title VIIA Professor Blumrosen states Griggs's holding accordingly: " [D] iscrimination is conduct which has an adverse effect on minority employees as a class." 5 Such an interpretation of Griggs comports with the facts and result of the case. If equal achievement is the ultimate goal of Title VII, then it is improper to limit liability to cases in which discriminatory intent can be proven. Even "color-blind" employment practices have the effect of continuing the economic and social subordination of minority groups whenever the practices have a harsher impact on them than on whites., The requirements at issue in Griggs, in fact, are textbook examples: the diploma and testing requirements, although adopted with no racial motive, had the effect of confining blacks to the lowest-paying jobs. The appropriate standard is consequently not one of intentional discrimination, but one of disparate impact. As Griggs holds, once a plaintiff has shown that a hiring practice operates to exclude blacks at a higher rate than whites, his prima facie case has been made, and it is for the employer to attempt to justify his actions through the business necessity defense. 0 The equal-achievement characterization of Griggs does not compel any particular rule for the business necessity defense. Viewed by itself, the goal of equal achievement is potentially limitless in terms of the duties and costs that it might impose on employers. If a business necessity defense is interposed as a limit on the means used to pursue that goal, it is not because equal achievement itself requires it; rather, the defense is created to protect other, competing goals such as economic efficiency and entrepreneurial freedom. The degree of protection that the defense provides to employers depends ultimately on the weight given to the competing goals-a legislative value judgment." For example, if achievement of economic equality is given a very high priority, then the business necessity defense would legitimate only the most compelling and unavoidable employment practices. Conversely, if efficiency and independence of business judgment are valued more highly than equal achievement for racial groups, almost any showing of a legitimate business purpose would provide a complete defense. A myriad of intermediate solutions can be imagined based on different balances between the two goals. Thus, an acceptance of the equalachievement interpretation of Griggs makes the inquiry into the proper scope of the business necessity defense turn on congressional intent: one must determine the priority Congress sought to place on each of the competing policies.
'' 401 U.S. at 430-32.
See generally A. OKUN, supra note 56, at 1-5 & passim.
B. Equal Treatment
Explaining Griggs in Terms of Functional Equivalence of
Race. An alternative explanation for the Court's disparate-impact rule in Griggs can be constructed from a theory of equality and discrimination offered by Professor Fiss . 2 He argues that race is an unfair and therefore objectionable employment criterion for two reasons: it is not viewed as an accurate predictor of merit and it is beyond the individual's control." According to Fiss, "Fair employment laws reflect not only a commitment to the merit principle but also a commitment to the principle that it is desirable to judge individuals on the basis of criteria that are within his [sic] reach." 64 Fiss argues that a "psychological approach," based solely on the employer's subjective intent, is inadequate for identifying actionable racial discrimination." There are practical difficulties in proving or disproving a state of mind. Moreover, such a test misses the point of antidiscrimination provisions: the thing forbidden is the use of a racial criterion, not the subjective reason for its use." Instead, Fiss would use a two-step inquiry not unlike the rule of Griggs: (1) whether the criterion in fact has an adverse differential impact on blacks; and (2) if so, whether it is unrelated to productivity and beyond individual control." If both questions are answered in the affirmative, then, in Fiss's view, the criterion is the functional equivalent of a racial criterion." Such a criterion shares the same objectionable characteristics as race itself: unrelatedness to merit and lack of individual control.
Functional Equivalence as an Equal-Treatment Theory.
Although the functional-equivalence theory looks first to the impact of an employment practice on a class as a whole, its true focus is not on the results of an employment practice (as in the equalachievement theory) but on its fairness (as in the equal-treatment theory). The reasoning is thus: if an applicant fails to meet some Ct. 1355, 1366 n.31 (1979). It is not clear, however, how Fiss meant to allocate the burden with regard to his second inquiry-whether job-relatedness is a defense, or whether lack of job-relatedness is part of the plaintiff's burden.
" Fiss, supra note 3, at 299.
hiring criterion, if the reason for his failure is in some sense related to his membership in a protected group, 9 and if the criterion serves no legitimate purpose in the employer's business, then disqualifying the applicant on the basis of that criterion is as unfair as disqualifying him directly on the basis of his membership in the protected group. The functional-equivalence analysis is therefore properly characterized as an equal-treatment theory. The logical advance Fiss makes on the traditional equaltreatment theory is that, in addition to looking at criteria that necessarily do affect any given minority applicant unfairly, he also looks at criteria that are likely to do so. Like the equal-achievement concept, the functional-equivalence theory of discrimination relies heavily on statistics or similar evidence of the actual disparate impact of a hiring criterion on minority groups. This evidence, however, plays a fundamentally different role in the two theories. In the equal-achievement analysis, impact statistics go to the heart of the problem: disparate impact on a class level is itself the evil to be remedied. Fiss's theory, by contrast, places the emphasis on the fairness of a criterion as it applies to individual applicants. A showing of class statistics is relevant, not for its own sake, but because it is generally the best available evidence of the unfairness or bias of the criterion.
The Implications of Equal Treatment for the Business Necessity
Defense. This interpretation of Griggs effectively dictates its own terms for the scope of the business necessity defense. Business necessity here is not an extraneous, competing policy consideration, as it is under the equal-achievement theory; it is an integral part of the functional-equivalence concept. In Fiss's analysis, it is not unfair to use a criterion that serves a legitimate business purpose, even though the criterion has a disproportionately harsher impact on minority members. It becomes unfair only if that criterion is unrelated to efficiency and productivity; only in " Fiss casts this related-to-race aspect of his theory in terms of the individual's lack of control over, or responsibility for, his failure to meet the criterion; it is, he recognizes, essential to his conclusion that such a criterion is unfair, id. at 302-03. The primary source of racerelated incapacity, he suggests, is the lingering effect of past discrimination. For example, a poor public education system may be responsible for blacks ' such a situation is the criterion as unjustified as the criterion of race. Thus, a showing that an employment practice fosters a legitimate business purpose is virtually a complete defense to Griggs liability, not because the value of the entrepreneurial independence outweighs the discriminatory impact, but because such an employment practice does not constitute discrimination.
In a few special situations, however, a showing by an employer that an employment practice is a profit-maximizing one may fail to establish an adequate business necessity. 7 First, some employment practices-for example, catering to the bigoted tastes of customers or present employees-might be adopted solely as effective profitmaximizing devices; yet few would hesitate to label them as discriminatory." In addition, the functional-equivalence theory does not rule out consideration of reasonable alternatives open to the employer. 7 2 Suppose, for example, that a job requires knowledge of a certain technical field. Two different standardized tests designed to detect such knowledge are available, both costing the same, but one is written in more difficult language that will penalize certain minority groups. Viewed alone, either test seems to foster a legitimate business purpose. Nevertheless, in view of the obvious, costless alternative, the more disadvantaging test cannot be justified as a business necessity.
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The two alternative theoretical justifications for Title VII thus seem to compel quite different approaches to the business necessity defense. Acceptance of the equal-achievement interpretation of Title VII would require a determination of the relative values Congress sought to place on the competing policies of racial equality and business efficiency. Equal treatment, on the other hand, would require a business necessity defense that is established by most legitimate profit-maximizing practices. Since the scope of the business necessity defense turns on the particular theory underlying Title VII, it seems essential to conduct a closer examination of the legislative intent in enacting the statute and the reasoning of the Supreme Court in interpreting it.
7 In some cases, a large adverse impact might be associated with so trivial a business advantage that the challenged practice constitutes no real advantage at all. This implies that there might be a de minimis cutoff for the defense. Hiring and Promotion, 82 HIAv. L. REv. 1598 , 1668 (1969 ).
13 This requirement has been adopted by several lower courts in their formulation of the business necessity defense. See text and notes at notes 51-53 supra.
IV. CONGRESSIONAL INTENT IN ENACTING TITLE VII
A. The Legislative History
Since the business necessity defense came into existence upon the Griggs Court's recognition of disparate-impact liability, Congress did not have occasion, in enacting Title VII, to consider the scope and limitations of the defense. It did, however, debate the broader issue that underlies the business necessity defense: whether Title VII is based on an equal-treatment or an equal-achievement concept of discrimination.
7 4 The resulting legislative history consistently shows that the supporters of the bill believed that Title VII was directed solely at unequal and unfair treatment of individuals, 7 5 and that it was not expected to infringe on legitimate needs of business efficiency and independence . 7 The strongest indication that Title VII embodies a rule of equal treatment, rather than one of equal achievement for protected classes, is found in the definition of discrimination offered by Senators Clark and Case, Title VII's Senate floor managers, in an interpretative memorandum: "To discriminate is to make a distinction, to make a difference in treatment or favor. . . ."I' The memorandum continues, emphasizing that "discrimination is prohibited as One commentator has argued that the Court in Griggs ignored the legislative history of Title VII, setting too strict a standard of job-relatedness, since Congress would have considered general aptitude and intelligence to be job related per se. Wilson, supra note 7, at 852-58.
n 110 CONG. REC. 7213 (1964) . Accord, id. at 1540 (remarks of Rep. Lindsay); id. at 7711 (excerpting pro-Act group's pamphlet); id. at 13,080 (remarks of Sen. Clark):
[An employer's complete freedom to choose his employees] is subject to one qualification, and that qualification is to state: "In your activity as an employer, . . . you must not discriminate because of the color of a man's skin. You may not discriminate on the basis of race, color, religion, national origin, or sex." That is all this provision does. 78 Id. at 7213.
Opponents of Title VII were apparently unconvinced that its effect would be limited to bringing about equal treatment, for they predicted that the bill would lead to quota hiring and racial balancing by employers." Responding to these charges, supporters adamantly upheld the equal-treatment interpretation:
The language of. . . [Title VII] simply states that race is not a qualification for employment. Every man must be judged according to his ability. In that respect, all men are to have an equal opportunity to be considered for a particular job ... . . . It is possible that although a. . . particular business will contain no Negroes, no charge of discrimination will be made. But businesses . . . may not systematically exclude Negroes, when the only ground for exclusion is the color of a man's skin. 0 When it amended Title VII in 1972,81 Congress continued to adhere to an equal-treatment concept of discrimination. 8 2 Representative Dent, the bill's floor manager in the House, remarked: "[N]o law can make men equal, but there has to be and there must be a law to give all men and women equal treatment. ' ' " He also observed: "True justice has to be equal. That is what we are fighting for and what the blacks in this country are fighting for-equality of justice, equality of opportunity. They do not want special treatment . . . because special treatment itself breeds a sort of discrimination that you cannot tolerate."" Is E.g., id. at 1620 (remarks of Rep. Abernethy); id. at 6011, 8500 (remarks of Sen. Rac. 1662-64, 4917-18 (1972) . The defeat of these amendments, however, does not indicate any intention to expand the scope of, or alter the conceptual rationale for, liability under Title VII; rather, the Senate's apparent Proponents of Title VII also had to allay fears that the bill would be an intolerable encroachment on free enterprise.
85 They repeatedly and consistently assured their colleagues that Title VII was only designed to deny employers the right to make employment decisions based on prohibited criteria, and that practices related to efficiency and productivity would not be restricted. An interpretative memorandum by Senator Case explained:
Whatever its merit as a socially desirable objective, title VII would not require, and no court could read title VII as requiring, an employer to lower or change the occupational qualifications he sets for his employees simply because proportionately fewer Negroes than whites are able to meet them. . . . [Nor would it require lower standards] because prior cultural or educational deprivation of Negroes prevented them from qualifying ...
Title VII says merely that a covered employer cannot refuse to hire someone simply because of his color. It expressly protects the employer's right to insist that any prospective applicant, Negro or white, must meet the applicable job qualifications. Indeed, the very purpose of title VII is to promote hiring on the basis of job qualifications, rather than on the basis of race or color. 8 6 In the face of such direct statements, the only possible way to reconcile the rule of Griggs with the clear message of the legislative history is to conclude that Griggs cannot require any employer to "lower or change" his standards solely on account of their disparate impact on a protected group; a showing that those standards serve a legitimate business purpose must be a complete defense to a charge of disparate-impact discrimination.
concern was with maintenance of the courts' ability to devise proper remedies once liability was found. See id. at 1664-65, 4918 (remarks of Sens. Javits and Williams).
Especially troubling to the Congressmen was the decision of the Illinois Fair Employment Commission in Myart v. Motorola, Inc., Charge No. 63C-127 (1964) , reprinted in 110 CONG. REC. 562-64 (1964 ), rev'd sub noma. Motorola, Inc. v. Illinois Fair Employment Practices Comm'n, 34 Ill. 2d 266, 215 N.E.2d 286 (1966 , suggesting that no standardized test on which whites performed better than blacks could ever be used, even if justified by business necessity. See Griggs v. Duke Power Co., 401 U.S. 424, 434 n.10. Title VII's sponsors repeatedly disclaimed any such interpretation of the Act. E.g., 110 CONG. REc. 7246-47 (1964) (memorandum of Sen. Case).
"' 110 CONG. REc. 7246-47 (1964 
B. Griggs's Interpretation of Legislative Intent
The Griggs Court did not explicitly adopt any particular concept of discrimination and equality. Nevertheless, the language and reasoning of its opinion reveal that the Court's chief concern in interpreting and applying Title VII, consistent with the legislative materials just discussed, was not with achieving equal results for black and white employment, but with ensuring that employment opportunities be equally open to all applicants, free of arbitrary racial or race-related barriers. 7 "Discriminatory preference for any group, minority or majority," the Court said, "is precisely and only what Congress has proscribed." 88 The Griggs Court seemed to apply a form of the functionalequivalence analysis when it discussed the relation between the disparate impact of Duke Power's employment criteria and the plaintiffs' race. It pointed out that the poorer performance of blacks on Duke Power's tests was "directly traceable to race," 89 resulting from low-quality segregated education. The Court noted that in an earlier case, "because of the inferior education received by Negroes in North Carolina, [it had] barred the institution of a literacy test for voter registration on the ground that the test would abridge the right to vote indirectly on account of race. 9 0 .Likewise, the Griggs Court apparently treated Duke Power's tests as unintentional surrogates for a direct racial criterion 9 -an approach consonant with Professor Fiss's functional-equivalence concept. 2 The Court's discussion of the business necessity defense also leaves no implication that something more than a showing of a legitimate business purpose is required to avoid liability. S. 285 (1969) ).
"
The Court said that Title VII prohibits "artificial, arbitrary, and unnecessary" criteria that "operate invidiously to discriminate." 401 U.S. at 431. It likened such criteria to Aesop's fable in which a fox invited a stork to dine and served the meal in a low, flat dish. The unfairness in this is manifest: although both animals were served the same food in the same dish, the stork was in fact not served. The Court said that Congress has required "that the vessel in which the milk is proffered be one all seekers can use." Id. See also Regents of Univ. of Cal. v. Bakke, 438 U.S. 265, 308 n.44 (1978) 1-99 S. Ct. 2721 Ct. (1979 . 109 The Weber majority purported to rest this conclusion on several quotations taken from Senate debates on Title VII. See id. at 2727-28. Most of the quoted passages, however, lend themselves as easily to an equal-treatment interpretation of Title VII as to an equalachievement theory. Senator Humphrey, for example, is quoted as making the following point: "'How can a Negro child be motivated to take full advantage of integrated educational facilities if he has no hope of getting a job where he can use that education?' " Id. at 2727 (quoting 110 CONG. REc. 6547 (1964) ). It does not follow, however, from Senator Humphrey's statement that minorities should be assured good jobs; it may simply mean that minorities should not be shut out of jobs on account of race. See 110 CONG. REc. 5423, 6549, 6553, 11,848 (1964) (remarks of Sen. Humphrey) (supporting equal-treatment interpretation of Title VII, and stating that the Title prohibits minority preference). Justice Rehnquist, dissenting, analyzed the legislative history and concluded that the majority's construction of Title VII was a misinterpretation of congressional intent of Orwellian dimensions. 99 S. Ct. at 2736-37, 2747-52. This view was also shared by Chief Justice Burger, id. at 2736 (Burger, C.J., joining Rehnquist, J., dissenting), and by Justice Blackmun, id. at 2730-31, 2732 (Blackmun, J., concurring). Hence since Justices Powell and Stevens did not participate in the decision, the majority's view of the legislative history was shared by only four Justices. involved an affirmative action plan while McDonald involved plain racial discrimination. 11 5 Weber thus seems to leave undisturbed those cases holding that Title VII requires employers to provide equal treatment regardless of race.
V. THE PROPER SCOPE OF THE BUSINESS NECESSITY DEFENSE
The theoretical underpinnings of the business necessity defense, the legislative history of Title VII, and the Supreme Court's interpretations of that history all suggest that business necessity means nothing more than legitimate business purpose. The higher standard of business necessity adopted by the lower courts 1 ' is fundamentally inconsistent with the equal-treatment rationale of the Act.
The lower courts have relied on a textual distinction between "business purpose" and "business necessity"; many of these courts have concluded that, by using the term "necessity," the Griggs Court erected a standard higher than mere business purpose."' Such an interpretation of Griggs places unwarranted reliance on a single phrase in the opinion. The Court made several references to the defense, using (apparently interchangeably) the phrases "business necessity,"" ' "genuine business need,"" ' "manifest relationship to the employment,' 2 "demonstrable relationship to successful performance of the jobs,' 21 "reasonable measure of job performance,"
122 "related to job performance," 1 2 and "job related.' 2 4 Plainly, the Court did not intend to give any special meaning to the word "necessity." Reading special significance into the term "necessity" does not comport with the clear tenor of the opinion.
The Griggs Court, indeed, never stated that Title VII would forbid an employer from using the objectively best available criteria for predicting job performance. On the contrary, the Court strongly suggested that employers must use precisely those standards: "Congress has not commanded that the less qualified be preferred over the better qualified simply because of minority origins. Far from disparaging job qualifications as such, Congress has made such qualifications the controlling factor, so that race, religion, nationality, and sex become irrelevant.' ' 1 5 The holding in Griggs simply prevents employers from using uneconomic criteria-criteria unrelated to job performance-that decrease minority opportunities.
A better explanation for the Court's reference to "necessity" rather than "purpose" emerges if one considers the term in the context of the holding of Griggs that race-correlative employment criteria must be shown to-be.job related. The term serves to make it clear that the standard of job-relatedness is an objective one. If an employer believes that his employment practices serve his business needs, his purpose in applying them is a "business purpose," whether or not his belief is factually correct. But only if the practice in fact serves business purposes can it be deemed "necessary" to the firm's efficient operation.
CONCLUSION
Griggs v. Duke Power Co. has been called "the most important court decision in employment discrimination law." 1 2 6 As a seminal case, it has given rise to numerous lower court opinions interpreting and applying its holding. But with respect to the scope of the business necessity defense, the lower courts have departed from the teachings of Griggs and the legislative history of Title VII-a departure attributable to a failure to appreciate the theory underlying disparate-impact liability. An examination of this theory shows that the Griggs theory of Title VII is properly explained by Professor Fiss's "functional equivalence" approach to racial discrimination, and that this approach implies a far more generous standard of business necessity than the lower courts have allowed.
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